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STATE OF MONTANM
SEFORE THE DOARD OQF PERSOMMEL APPEALS

IH THE MATTER OF UNFAIR LARCR PRACTICE CHARGE 334-E7:

LYNM BEYANT.,
COMPLAIRANT,
FINDIMGS;
CONCLUSIONS
RECOMMENDED ORDER

Lt

CITY OF HAMILTONR, FOLICE
ODEPARTMENT

DEFENDAKT .

= F - & ¥ K 4 & @®W®

. IHTRODGCTION

& hearing oo the above captioned makeer was held on
December J, 1387 in the Justice of the Peace Courtraom of
the' Ravalli County Courthouse in Hamilton, Montana. Arlyn
L. Plowman was ths duly apposinted hearing examiner Ffor the
Hoard of Personnel Appeals. The Complainant, Lynn Bryank,
wes present,. The Defendant, City of Hamilton Police Depart-

ment, was represented by Larry Jonss, The parties had an
apportunity to present evidencs and testimony, cross examine
Witnésses and make argumenta, Poat hescing briefs were

filed and the matter was deemed submitted on. February 5,
1987,

T1. BACKGROUMD

'y Un September 24, L%E6 the Complainant filed, with
the Board of Personnel Appeals; an unfalr labor practice
charge alleging that:

[On] Auguet b, 1%87 and September 1, 1987 the
City Council wvoted "and passed a resoluticn,
cutiing their portion of the difference in
wages  batwaen Workers Compensatian oay and
Full msalary for myself and any future employ-
ee Enfured In the line of -duty. 2As--it has
been the past practice of the City to make up
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the full differonce in wages Ffor.an injured
employes ‘and currently we are negotiating a
contradt and this has. not been megaotiated,
this 1s-a violation of 39=31-401(3).

i The Defendant filed a timely answar to  the
Complainant's charge on October 5, 1987. 1In that answer the
Befendant denied wvioclatlkg Section 39=31-401(3) MCA and
stated the cemplainant's echarge should be Gismiszed as
lacking prabable cause or merit

£ On October ¥, 1987 the Hoard of Personnel Appeals
Aappointed Josepn Maronick te dnvestigate the ceomplainant‘'s
charge. 'On October 14, 1987 investigator Marcnick issoed an
investigaklon report and Jdetermination finding prokable
merit for the cemplainant's charge.

Subsegquently, Arlvyn L, Plowman was Appointed
hearing examiner and the makter was noticed For hearing,

IIT, PINDINGS OF FACT

15 The Complainant is a pollee afficor for the City
ol Hamilton.

2. On or: about December 1B, 1986 the Complainant
suffered & work related injusy. He continued te work antil
on or about February 10, 1987 when he was determined to . he
temporarily toteally disabled and bocame aligibie for, and
began to receive, Workers Compensation disability benafits,

= [ Cansistont with past policy, the Defendant SURple-
mentad  the olaimant's Workers Cempensation disakility
oenefits by paying to the <Complainant, the differgnce
batwoan Workers Cemponsation disabilicy benefits and the
compleinant's normal salary.

1, The Complainant remained on Workers Compensatien
and cantinuved Lo receive Workers Compensation disabilley
benefit supplementation froam the Defendant until Saptem=-
ber 30, 19487,

5. During May, 1%87, Treamsters’ Local Uaion #2 was
gertified as axclusive ccollective bargaining reprogentacive
for ‘certain employees, including the Complainant, of Lhe
Defendant's Police Department.
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Bargalning between the Defegdant and Teassters
Local Unign MWo. 2 began in June, 1987 and was continding ac
the time of the hearing in this mattar,

f . Un Septembar 1, 1987 the Hamilton City Couneil
passed and approved Resclution 4B7 (Jolant Exhibit 1] whieh
which contained the follawing provisions:

--+it has been +the practice of the Cicy
Council and the Mayar of the City to provide
3 program to supplement the Worker's Compen-
saticn amount p2ié to an officer indured in
perfoomance of doety, bat that sdeh practice
13 no longer ‘deemed advisable or avail-
abhlea, ...

soathe program o susplement the Woerker's
Compensation amount pald to a membar af the
Hamilton Police Deparstment injured in the
performance of duty i3 hereby eliminatad ang
discontinued as of Octcher 1, 1587,

5 The Defendant did not provide the complainant's
oxclugive eeollective bardeaining representative reagonable
notice and 2n opportunity to negotiate regarding thas policy
changes contained within Resolution 467,

8. The evidence in the record will not support any
finding showing discriminatory or retaliatory isteat or
purpase on bthe part of the Hamilton City Council £n passing
and approving Reszolukbion 487.

IV, CONCLUSIONS OF LAW

T The Board of Personnel Appeals has jurisdictiaon Ls
this matter pursuant to Section 29=31-405 &t GET., MCOA.

2z Pursuant to Sectien 39-31-401(3) MCA, it is anfair
labor practice for a pubile employer to discriminate in
regard to hire or tenure of emdployment ar any term or
condition of esployment in order to encourage or discourage
a membership in any labor organization.

3. Pursuant to Secklan 35-31-402(5) MCA, it is an
unfailr labor practice for a public employer to refusa to
Bargain <¢allectively in good faith with an exelusive repre=-
gantative. Gaed faith bargaising 45 defined in Section
39=-31=305 MCAa.

4. The Mantana Supreme Court has approved the prac-
tlece of the Board of Personnel Appeals in using Federal
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Court ‘and National Labor BRelations Beard precedents as
guidelines interpreting the Montana Cellective Bargaining
for Public Emplayees Act as the State Aet iz go gimilar to
the PFederal Labor Mapagement Relations Ack, State ex rel.
Board of Persomnnel Rpopeals v. Disterict Court, 1EJ Mont. 223
IL5T8), 598 P.2d@ 1117, IUJ LERM 2297: Teamaters Local 45 v.
State o rel, Beard of Perscnnel Appeals, 1035 MonE; 272
1581], %35 F.2d 1310, 110 LEaM 2013y Clky of Groat Falls v,

Young {ITT}, G846 P24 185 (1984}, 119 TREM4 26482,

B Furauant <o Bectien 39-31-406(5) MCA, Eha com-
plalnant's caze muest be eatablished by & srgporderance of
the evidence befare an unfalr laber practice may be faund,
Board of Trugteas %. State e% rel. Board of Peraonnel
nppeals, 103 LERM 3093, G F.dd 770, + Mant, -4 TH]r
$88 alsg Indiama -Praoducts ¥. NLEB, 3] LERM 2490, 202 F.23
613, CA T (1953} "and NLRE v. walser Aluminum snd Chemical
Corporation, 34 LRRM 241%, 217 F.2d 366, GA 9 [19547,

6. A8 -a matter of law, Secticn 39-31-401 (3] MCA cited
ln the complainant'e charge does net conform witk  +the
sticdence nor with Complaint's narrakive. A charge alleging a
violation of Bection 239=31-401(5) would confarm with the
evidence and better conform with the charge's parrative,

fotions before the Board are not subipcc ko
tachnical pleading requirements that  govern
private lawauwicts, MLRB v. IBEW Local 1172

|Fischbach/Lord Eleotric Camoany), 125 LEGH
2292, LA 9 IlﬁﬂTﬁ_

The importance of pleadingas in adminias-
trative proceedings lies in the notice thay
impart to affected partios of the issues Eo
ke litigated ‘at the  heating. Thus the
Pleadings are to be liberally censtrued to
determipe whether the chargad parties were
given fair notice. Fair notice is gqiven if‘a
charged party having tread the plesdings
snould have bmen aware of thae issues which it
nad to defend, Billings Board of Trustees
state ex rel. Bpard ol Persconcl Appeals, 103
LREM N, ED4 F.3 ; 185 Mont.
citations omitted.

-

o An employer violates its duky to bargain ealloc-
tively in geed faith when it institotes & smaterial change in
the terms and copditiona of employment that are compulascry
subjects -af 'bargalnin without giving tha exelusive
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collective bargaining representative both ressopnable notice

and an opportunity to negotiatse abouk Ehe proposed change. Sea

Felbra, Inc.lGarment Workers Local &§IZ) v RLED, 122 LEAM
3133, 755 F.2d 103, A O _(LUBG);  City Cab GCompany of
Orlando, Ine., 122 LEAM 23393, 787 F.2d 1475; GA L1 (193617
Teamsters Local 175 (Ball Trangit Company) v HLRS, 121 LRAM
3433, 768 F.2d 27, Ch DC (19861 and NLER w Cabonaek Coal
CumEaug, 110 LERM 255?, BERT P Ed 208, sCR L0 {IwEZ) .,

: Pursuant to Segtlion 35=-11-305 MCR wages, houra and
fringe  benefit:z are compulsory: subjecks of bargalning.
Black's Law  Dictionacy, Abridged Fifth Edition defines
fringe bepnefits as:

Side non-wage hensfits which accompany or are
in addltian to 8 porson's amplaoyment auch as
paid IAEUEASNCa, .« 510K leave...atc. Buch
benafita are in addition to regular salary or
waged and are & matter af bargaining in uanion
contrasts.

Workers Compensation disability beneflt asupplemencation
payments are a compulscry subject of bargaining. See MLRH v
Allls—Chalsers Corpocation, 102 LREM 2194, 601 P.24 BVD, Ch
2 {1973} Seuthern California Edison, 126 LERM 1324, 284
MLEB Iaz [1987) and MLRB v Laredo Coca Cgla Boretling Compa=
ny, 103 LM 2904, 613°F. 24 1339, CA o (10807,

¥, The Defendant wioclated its Gection 39=31=401 MCA
duty to bargain in good faith and engaged in an unfairs labarc
prackice pursuant to Section 39-31-401(5} when it unilaters
ally eliminated & fringe benefit (Workers Compensation
supplementation} for eertain palice pfficers, including the
Camplainant.

18, Fursuant to Section 39-31=408 MCA -if, upon the
nreponderance  of the evidence taken, the Board is of tha
oplnioan  that the Defendant named in ‘Ehe caomplaint has
engaged in ©r 15 engaging in the unfair labor: practice, then
tije Beoard shall state its findings and 1ssue an  arder
requiring the Defesndant to cease and desist from the unfair
labor pracktles and to take such affirmative action as will
effectuate the policies of the Hoptana Collective Bargaining
for Publlie Emplévess Act.

11. A remedy aof affirmative acticn cannot be- fashlomed
on the basis of an assumpticon as to what may have occurred
absent the Defendants fallure to bargain in good faith, Gulf
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States Manufacturing, Tnc. v WLRB, 114 LERM, 217 ¥.,3d 1620,

Ch 3 (1983},

In dewvolcping remedies for epeacific gituakicns thore
must be an attempt to create a restoratien of che situatics
a5 naarly as possibla, ta that which would Bave cbtailned But
for the unfalr labor practice [status que aptel, MERE

Reystone Consolidated Industries, 107 LERM 3143, 63% 7.od
304, CA 11383} "Southwest Forest Indusecies, 121 1LEaM
1158, 278 ‘WLRA 31 TI%3el; BE, John'= General Hospital W
HLRB, 125 LREEM 3463, CA 3 (19377),

V. RECOMMEMDED ORBDER

: It ig heraby ordered that after this erder hacomas
final, the City of Hamilteon, Police Dapartment, its offi-
Cers, agents, and ropresentatives shall:

1, cease and -degigt itm violation of
Section 39-31=401 MCA:

23 take affirmative acticn by rescinding
Aesolution 4B7 and relnstate iks
previous palicy of supplementing the
Workers Compensation disability benefita
of a police officer injored {n the
performance of duty;

z B cessg and deslat from instituting any
matarial charngea in the terms and
canditions of employment, that ars
combulsory sabjects of collective
bargaining, without giving tha affected
employess' exclusive bargaining
representative both reasanable notice
and an oppartunity to negatiste about
the prepossd change;

4. poat in a conspicuous place in the
Hamiltan City Police Depertment coples
of the sttached notica marked
*Appendix";

3, notify kthis Board in writing within
twanty (200 days what steps have bheen
taken. to comply with thiszs order.
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WI. SPECIAL NOTICE

EXeeptions to these findings and eonciusions ané  ta
this recommended order may bhe filed wikhin 20 days of
sarvice thereaf, If no excestions are filsed the recommendsd
arder shall becoma the firal arder of the Basrd of Personne:
Appoals. Address exceptions to the Board of Personn=l
Appeals; P.O. Box 1728, Helena; Montama 5%624d.

Pated this day of February, 1%8E.

BOARD SF PERSONNEL APPEALS

Hearfng Efaminer

e s AR R S E R R R R R RS T EE

CERTIFICATE OF MAILING

I, 71 ' v g0 hereby certlfy that a true
and gorreat pop® of this document was mailed to the follow=

ing on the fbY¥h day of February, 19148,

Larry W, Jones Howard F. Racht

2.0, Box 7909 F.C. Hax 145

Misnoula, MT 59807-7909 Hamilean, MT 39840-01489

Lynn Bryant City: of Hamllton

217 Worth Fourth Street Bolice Departmant

Hamllitan, MT SLE40 175 South Third Street
Bamilton, MT 59840

AB2:03018



EXHIBIT LIST

Joint Exhibit 41 == Regolution 2487;
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Complainant'"s Exhibit 31

Defendant'e EBxhibic §1

Joint Exhibie §2 -= Hamilton City Council Meeting

Minutes of September I, 1987;

Hamilton City Council Mesting
Minutes ol August 4, 1%87, 2
two-page legal size documant;

one-page letter kiza document,
Workers Compensation informatkien
on. Lynn Bryank
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APRP ENRDIX

In accordance with the order of thes Beard of Parsonnel
Appaale and to effectuate the policies of Titls 39, Chapter
312Z; Montana Cades Annotated, the City of Hamilton acting
Ehrough 1ks opfficers, agents, and representatives, does
hRereby notify employees of the City of Hamilton Police
Department that:

The City of Hamilteon will cease and desiss
its wiclation of Sesction 38=31-401, wili
reaeind Resolution Number 487, will reinstate
ita previous policy of supplementing Workers
LCompensation disabllity benefits for police
officers injured in the performance of duty,
and institute no material change in tha terms
and conditions of employmant that are compul=-
sory Bubjlects of bargaining without giving
the exclusive bargaining represasntative
reasonable notice and an  opportunity to
nagotiate about the propas«d change:

CITY OF HAMILTOR

By:James Wnitlock, Mayar

Posted and dated this davy of 1%BE

This notice shall remain posted for & period of glxty (ad)
confecutive days from tho date of posting and ehall not be
dltered, éefaced or covernd,

Uuestions about this nrotlce or compliance . therewith may bha
directed ko the Board of Porsonnel Appesls, P.0.Bax 1728,
Helena, Montana 59624-1728, telephone 444-3022,




